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Cette note a pour objectif d’analyser les difféesrdituations résultant de la
|égislation et de I'encadrement de la pratiquead@PA aux Etats-Unis. Elle a
également pour but de préciser les termes utiisde présenter les différentes
catégories de GPA, rappelées dans la « Loi Undasuor la Parenté de 2002».
En résumé, la majorité des états ont statué dégédisation de la GPA et I'ont
fait & partir du critere de non rémunération dgdsatatrice (en dehors du
remboursement des frais inhérents a la grossesse).

Préambule :

L'utilisation du vocable « mére porteuse » recowlas situations médicales et
|égislatives tres différentes. La majorité des raexdi concentrant sur I'aspect
sensationnel de la pratique, de nhombreuses confismnt faites entrainant une
vision caricaturale. Il convient d’étre précis quan vocabulaire employé.

Définitions :

Gestational Surrogacy :« gestation pour autrui », c'est-a-dire le failmpane
femme de porter pour autrui un enfant a naitrenfuaucun lien génétique avec
elle, ce qui implique de passer par une Fécondatitfitro. C'est cette absence
de lien génétique qui permet de faire jouer lasgade « I'intention » en matiere
de filiation qui existe dans la plupart des Iédislas des états US.

Traditional Surrogacy : « procréation pour autrui », c'est-a-dire le f@tir une
femme de porter pour autrui un enfant a naitreaqun lien génétique avec elle,
ce qui implique de passer par une simple insénonate sperme qui n’est pas
obligatoirement réalisée par un médecin. C’eseqattsence d’un lien
génétique avec la gestatrice qui souleve un iitéaths la plupart des
|égislations des états ameéricains ou qui obligpaser par une procédure
d’adoption.

Gestationnal Surrogacy Agreement « accord de gestation pour autrui » :
c’est un accord écrit entre la gestatrice (et sonjoint si elle vit en couple) et
les parents intentionnels. Ce document décrit iesigmplications, intentions et
obligations des deux parties sur le plan médictdratlial. Il permet de vérifier
gue les parties ont été correctement informéekesutifférentes conséquences



et modalités de ce processus médical, et de vdefie consentement a ces
eléments. Sauf exception, comme tout consentemeardst pas exécutoire et
peut-étre révoqué a tout moment. Si les deux [gadisouhaitent, cet agrément
peut étre présenté a un juge qui établira un jugéeeeparenté sur la base de
I'intention reconnue comme élément indéniable ddi&ion en I'absence de
lien génétique contraire (pour plus de détailst ithapitre 8 du »Uniform
Parentage Act de 2002 » - « Loi uniforme sur latfibn » mis en annexe). Ainsi,
contrairement a I'idée préconcue, la filiation Bve pas d’'un contrat de droit
privé, mais bien des dispositions de la loi et dntdle du juge.

Commercial Surrogacy : GPA ou la gestatrice est rémunérée bien au-aela d
ses frais et dépenses. Ceci entraine l'interdictmoette pratigue de GPA dans
la plupart des Etats.

Compensated Surrogacy GPA ou la gestatrice est dédommagée de ses frais e
dépenses, et des efforts que demande I'état deagses Le montant doit rester
inférieur a celui d’'un salaire pour ne pas étresa#ré comme une

rémunération. Ceci reste interdit dans une proporion négligeable d’états.

Uncompensated Surrogacy GPA ou la gestatrice est raisonnablement
défrayée de ses frais et dépenses, et ceci peditiooner la décision du juge
pour la filiation. Ceci est la regle pour la plupdes états.

Pour statuer sur la lIégalité de la gestation patruadans chaque état, il a été
pris comme critéres la possibilité d’établir etmpéquer un accord selon ce
dernier type de GPA (« uncompensated gestationadgacy agreement ») et la
possibilité d’obtenir un jugement en parenté reemssant obligatoirement les
parents intentionnels comme les parents Iégaudedtaht a naitre par cette
procédure.

Cartographie par état :

Les lois et jurisprudences ont été analysées atagtpt. Dans certains états, les
« surrogacy agreements » sont déclarés nuls gigements en parenté sont
établis sur la base de I'intérét de I'enfant, edeslire au nom des parents
d’intention sauf exception rarissime. Dans ce [asituation juridique n’a pas
été classée comme « reconnaissance légale » nmamsecane débouchant pas
Sur « un statut clair ».

Pour les états qui interdisent les « uncompensatedgacy agreement », ceci
n‘'empéche pas que des jugements en parenté stabhs dur la base de
I'intérét de I'enfant, d’autant plus que ces jugeisegeuvent avoir été établis
dans un autre état que celui de résidence de fatges. La situation juridique a



ete alors classée dans la catégorie « interdietioméme s’il existe une pratique.
C’est pourquoi il a été ajouté pour chaque établmbre de cliniques ayant
déclaré au moins une procédure de gestation powri @our 'année 2005
(source : chiffres 2005 de la S.A.R.T (SocietyAssisted Reproduction
Technology). pour les 422 cliniques de médecineodytive des USA).

Etats ou la GPA est déclarée illégale (9) :

» Arizona (mais 3 cliniques déclarent une pratiquéad8PA en 2005)

» Delaware

* District of Columbia

* Indiana (mais 5 cliniques déclarent une pratiquadePA en 2005)

» Louisiane (mais 1 clinique déclare une pratiquéadaPA en 2005)

* Michigan (mais 4 cliniques déclarent une pratiqadadGPA en 2005)

* Nebraska (mais 2 cliniques déclarent une pratiguia GGPA en 2005)

* New York (mais 7 cliniques déclarent une pratigadadGPA en 2005)

» Dakota du Nord (mais 1 clinique déclare une pratide la GPA en 2005)

Etats ou la GPA est |égalisée par une loi et enca@l (14) :

» Arkansas (2 cliniques déclarent une pratique deHa en 2005)
* Floride (16 cliniques déclarent une pratique déA en 2005)
 lllinois (13 cliniques déclarent une pratique d&RA en 2005)

* Nevada (4 cliniques déclarent une pratique de |A &P2005)

* New Hampshire

* Nouveau Mexique

» Oregon (4 cliniques déclarent une pratique de |A &®P2005)

* Rhode Island (1 clinique déclare une pratique deéR#& en 2005)
» Tennessee (1 clinique déclare une pratique de Fa&aP2005)

» Texas (11 cliniques déclarent une pratique de 1A &P2005)

» Utah (1 clinique déclare une pratique de la GPR@0b)
 Virginie (7 cliniques déclarent une pratique d&RA en 2005)

» Washington (3 cliniques déclarent une pratiquead8PA en 2005)
» WestVirginia



Etats ou la GPA est légalisée par la jurisprudencet encadrée (11) :

» Alabama (1 clinique déclare une pratique de la @R2R005)

» Californie (39 cliniques déclarent une pratiqudad&PA en 2005)

» Connecticut (4 cliniques déclarent une pratiqu&adePA en 2005)

» Kentucky (1 clinique déclare une pratique de la GRRA2005)

* Maryland (3 cliniques déclarent une pratique défA en 2005)

» Massachusetts (5 cliniques déclarent une pratigua GPA en 2005)
» Minnesota (3 cliniques déclarent une pratique deR& en 2005)

* New Jersey (8 cliniques déclarent une pratiquede@RA en 2005)

e Ohio (7 cliniques déclarent une pratique de la @A/&R005)

» Pennsylvanie (8 cliniques déclarent une pratiquia d@&PA en 2005)
» Caroline du Sud (2 cliniques déclarent une pratapiéa GPA en 2005)

Etats ou la situation légale de la GPA n’est pasalrement établie (17) :

» Alaska

» Colorado (4 cliniques déclarent une pratique deP& en 2005)
» Georgia (3 cliniques déclarent une pratique deR& ®&n 2005)

» Hawaii (1 cliniqgue déclare une pratique de la GirA&2605)

e Idaho (1 clinigue déclare une pratique de la GPR@0b)

* lowa (1 clinique déclare une pratique de la GPR@05)

» Kansas (3 cliniques déclarent une pratique de la &P2005)

* Maine (pas de clinique de la reproduction dan®tza)

» Mississippi

» Missouri (4 cliniques déclarent une pratique d&RA en 2005)

* Montana (pas de clinique de la reproduction dahgted)

» Caroline du Nord (2 clinigues déclarent une pragida la GPA en 2005)
* Oklahoma

* Sud Dakota

* Vermont

» Wisconsin (2 cliniques déclarent une pratique deP& en 2005)
* Wyoming (pas de clinique de la reproduction dantat)



Conclusion :

Depuis les quelques proces retentissants des aBd@&®90 qui avaient focalisé
I'attention des media, il n’y a plus de débat sukebalisation de la GPA aux
USA, la majorité des états I'ayant admise et agaptué vers une situation
autorisant et encadrant la pratique de la gestatiom autrui pour les couples
infertiles. Celle-ci se pratique dans un cadre tmagritairement altruiste,
presque tous les états condamnant le versementttaes d’argent autres que
pour rembourser certains frais inhérents a la ggsEs

Les débats résiduels relatifs a la GPA portenbplsr :

- l'acces des personnes célibataires ou des coupiaedexuels a ces
techniques,

- et sur la ségrégation par I'argent du fait de latre de systeme de prise
en charge financiere par la plupart des assuranédgales.



ANNEXE 1 : Article 8 du « Uniform Parentage Act »,2002

ARTICLE 8
GESTATIONAL AGREEMENT

Comment
The longstanding shortage of adoptable childrahigcountry has led many would-be
parents to enlist a gestational mother (previotsfigrred to as a “surrogate mother”) to bear a
child for them. As contrasted with the assisteaadpction regulated by Article 7, which
involves the would-be parent or parents and masinconly one and sometimes two
anonymous donors, the gestational agreement (uglyiknown as a surrogacy agreement)
provided in this article is designed to involvdeatst three parties; the intended mother and
father and the woman who agrees to bear a chilthéan through the use of assisted
reproduction (the gestational mother). Additionabple may be involved. For example, if the
proposed gestational mother is married, her husbhady, must be included in the
agreement to dispense with his presumptive payeohi child born to his wife. Further, an
egg donor or a sperm donor, or both, may be inehlaghough neither will be joined as a
party to the agreement. Thus, by definition, acchibrn pursuant to a gestational agreement
will need to have maternity as well as paternigyriied.
The subject of gestational agreements was laseaddd by the National Conference of
Commissioners on Uniform State Laws in 1988 with ddoption of the MIFORM STATUS OF
CHILDREN OFASSISTEDCONCEPTIONACT (USCACA). Because some Commissioners
believed that such agreements should be prohihiteile others believed that such
agreements should be allowed, but regulated, USCaAfed two alternatives on the
subject; either to regulate such activities throagudicial review process or to void such
contracts. As might have been predicted, the ambydtates to enact USCACA selected
opposite options; Virginia chose to regulate sugpte@ments, while North Dakota opted to
void them.
In the years since the promulgation of USCACA (aintlial de facto rejection of that
Act), approximately one-half of the states devetbgitutory or case law on the issue. Of
those, about one-half recognized such agreemeardsha other half rejected them. A survey
in December, 2000, revealed a wide variety of apgiies: eleven states allow gestational
agreements by statute or case law; six statesswumid agreements by statute; eight states do
not ban agreements per se, but statutorily ban eosgtion to the gestational mother, which
as a practical matter limits the likelihood of agreent to close relatives; and two states
judicially refuse to recognize such agreementstdites rejecting gestational agreements, the
legal status of children born pursuant to suchgaeeament is uncertain. If gestational
agreements are voided or criminalized, individugtermined to become parents through this
method will seek a friendlier legal forum. Thisses a host of legal issues. For example, a
couple may return to their home state with a chddh as the consequence of a gestational
agreement recognized in another state. This preseiuil faith and credit question if their
home state has a statute declaring gestationatmgres to be void or criminal.
Despite the legal uncertainties, thousands of cdmlére born each year pursuant to
gestational agreements. One thing is clear; a tatd under these circumstances is entitled
to have its status clarified. Therefore, NCCUSLeagain ventured into this controversial
subject, withdrawing USCACA and substituting braekieArticle 8 of the new UPA. The
article incorporates many of the USCACA provisiaflswing validation and enforcement of
gestational agreements, along with some importantifications. The article is bracketed
because of a concern that state legislatures nmagadthat they are still not ready to address



gestational agreements, or that they want to theah differently from what Article 8
provides. States may omit this article without unaiaing the other provisions of the UPA
(2002).

Article 8's replacement of the USCACA terminolotgyrrogate mother,” by “gestational
mother” is important. First, labeling a woman wheals a child a “surrogate” does not
comport with the dictionary definition of the tetmder any construction, to wit: “a person
appointed to act in the place of another” or “sdrrgg serving as a substitute.” The term is
especially misleading when “surrogate” refers teceman who supplies both “egg and
womb,” that is, a woman who is a genetic as weliestational mother. That combination is
now typically avoided by the majority of ART praainers in order to decrease the
possibility that a genetic\gestational mother wél unwilling to relinquish her child to
unrelated intended parents. Further, the term égiate” has acquired a negative connotation
in American society, which confuses rather thamgéigns the discussion.

In contrast, term “gestational mother” is both maceurate and more inclusive. It applies to
both a woman who, through assisted reproductiariogas the gestational function without
being genetically related to a child, and a wonsabath the gestational and genetic mother.
The key is that an agreement has been made thehitdes to be raised by the intended
parents. The latter practice has elicited disfawahe ART community, which has concluded
that the gestational mother’s genetic link to thidctoo often creates additional emotional
and psychological problems in enforcing a gestaliagreement.

The new UPA treats entering into a gestationalegent as a significant legal act that should
be approved by a court, just as an adoption ijallf approved. The procedure established
generally follows that of USCACA, but departs fraisterms in several important ways.
First, non-validated gestational agreements arafoneeable (not void), thereby providing a
strong incentive for the participants to seek jiadiscrutiny. Second, there is no longer a
requirement that at least one of the intended psreauld be genetically related to the child
born of the gestational agreement. Third, individweho enter into non-validated gestational
agreements and later refuse to adopt the resudtingy may be liable for support of the child.
Although legal recognition of gestational agreemmertmains controversial, the plain fact is
that medical technologies have raced ahead obthevithout heed to the views of the
general public--or legislators. Courts have regecime to acknowledge this reality when
forced to render decisions regarding collaboratepgroduction, noting that artificial
insemination, gestational carriers, cloning andeggplicing are part of the present, as well as
of the future. One court predicted that even if@ains of assisted reproduction were
outlawed in a particular state, its courts woulll Is¢ called upon to decide on the identity of
the lawful parents of a child resulting from thgsecedures undertaken in less restrictive
states. This court noted:

Again we must call on the Legislature to sort twt parental rights and responsibilities of
those involved in artificial reproduction. No mattehat one thinks of artificial insemination,
traditional and gestational surrogacy (in all sfpermutations) and--as now appears in the
not-too-distant future, cloning and even gene smiccourts are still going to be faced with
the problem of determining lawful parentage. A dliannot be ignored. Even if all the means
of artificial reproduction were outlawed with draan criminal penalties visited on the
doctors and parties involved, courts would stilicaéled upon to decide who the lawful
parents are and who--other than the taxpayerdsligated to provide maintenance and
support for the child. These cases will not go awagain we must call on the Legislature to
sort out the parental rights and responsibilitieghose involved in artificial reproduction.
Courts can continue to make decisions on an advasis without necessarily imposing some
grand scheme. Or, the Legislature can act to impdseader order which, even though it



might not be perfect on a case-by-case basis, waoruid some predictability to those who
seek to make use of artificial reproductive techem
Buzzanca v. Buzzanca, 72 Cal. Rptr. 2d 280 (CalA@Gp. 1998).

SECTION 801. GESTATIONAL AGREEMENT AUTHORIZED.
(a) A prospective gestational mother, her husbfald is married, a donor or the donors, and
the intended parents may enter into a written agee¢ providing that:
(1) the prospective gestational mother agreesdgrnancy by means of assisted
reproduction;
(2) the prospective gestational mother, her huslifestte is married, and the donors
relinquish all rights and duties as the parenis dfiild conceived through assisted
reproduction; and
(3) the intended parents become the parents afhifck
(b) The man and the woman who are the intendedfsaneust both be parties to the
gestational agreement.
(c) A gestational agreement is enforceable onlialidated as provided in Section 803.
(d) A gestational agreement does not apply to thk bf a child conceived by means of
sexual intercourse.
(e) A gestational agreement may provide for payméobnsideration.
(f) A gestational agreement may not limit the righthe gestational mother to make
decisions to safeguard her health or that of thiergos or fetus.

Comment
Source: USCACA 88 1(3), 5, 9.

The previous uniform act on this subject, USCACAygosed two alternatives, one of which
was to declare that gestational agreements wede 8absection (a) rejects that approach.
The scientific state of the art and the medicallifaas providing the technological capacity to
utilize a woman other than the woman who intendsiige the child to be the gestational
mother, guarantee that such agreements will coatinle written. Subsection (a) recognizes
that certainty and initiates a procedure for itgutation by a judicial officer.

This section permits all of the individuals dirgathvolved in the procedure to enter into a
written agreement; this includes the intended garehe gestational mother, and her husband,
if she is married. In addition, if known donors areolved, they also must sign the
agreement. The agreement must provide that thedateparents will be the parents of any
child born pursuant to the agreement while alhef dthers (gestational mother, her husband,
if any, and the donors, as appropriate) relingaisparental rights and duties.

Under subsection (b), a valid gestational agreemezntires that the man and woman who are
the intended parents, whether married or unmarteelde parties to the gestational agreement.
This reflects the Act’'s comprehensive concern lier thest interest of non-marital as well as
matrital children born as the result of a gestatiagaeement. Throughout UPA the goal is to
treat marital and non-marital children equally.

Subsection (c) provides that in order to be enfabtes the agreement must be validated by
the appropriate court under § 803.

Subsection (e) is intended to shield gestationadeagents that include payment of the
gestational mother from challenge under "baby+sgllstatutes that prohibit payment of
money to the birth mother for her consent to arpédo.

Subsection (f) is intended to acknowledge thaggmational mother, as a pregnant woman,
has a constitutionally-recognized right to decslues regarding her prenatal care. In other



words, the intended parents have no right to dentfaatdhe gestational mother undergo any
particular medical regimen at their behest.
(Comment updated December 2002)

SECTION 802. REQUIREMENTS OF PETITION.
(a) The intended parents and the prospective gasaéhimother may commence a proceeding
in the [appropriate court] to validate a gestati@ageement.
(b) A proceeding to validate a gestational agreg¢mmey not be maintained unless:
(1) the mother or the intended parents have besdeamrts of this State for at least 90
days;
(2) the prospective gestational mother’s husbdrghe is married, is joined in the
proceeding; and
(3) a copy of the gestational agreement is attathéae [petition].

Comment

Source: USCACA § 6(a).
Sections 802 and 803, the core sections of thiderprovide for state involvement, through
judicial oversight, of the gestational agreemerfiokee during, and after the assisted
reproduction process. The purpose of early invokns to ensure that the parties are
appropriate for a gestational agreement, that timelgrstand the consequences of what they
are about to do, and that the best interests bfi@d loorn of the gestational agreement are
considered before the arrangement is validated tridiger for state involvement is a petition
brought by all the parties to the arrangement retgug a judicial order authorizing the
assisted reproduction contemplated by their agraeriibe agreement itself must be
submitted to the court.
To discourage forum shopping, subsection (b) (GYires that the petition may be filed only
in a state in which the intended parents or théagjesal mother have been residents for at
least ninety days.

SECTION 803. HEARING TO VALIDATE GESTATIONAL AGREEM ENT.
(a) If the requirements of subsection (b) are Batlsa court may issue an order validating the
gestational agreement and declaring that the ietkpdrents will be the parents of a child
born during the term of the of the agreement.
(b) The court may issue an order under subsecipanly on finding that:
(1) the residence requirements of Section 802 baee satisfied and the parties
have submitted to the jurisdiction of the court @ntthe jurisdictional standards of this
[Act];
(2) unless waived by the court, the [relevant chikelfare agency] has made a home
study of the intended parents and the intendechfsmneeet the standards of suitability
applicable to adoptive parents;
(3) all parties have voluntarily entered into tlggegement and understand its terms;
(4) adequate provision has been made for all reddernealth-care expense associated
with the gestational agreement until the birthhaf ¢hild, including responsibility for
those expenses if the agreement is terminated; and
(5) the consideration, if any, paid to the prospecyestational mother is reasonable.



Comment
Source: USCACA § 6(b).
This pre-conception authorization process for dagiemal agreement is roughly analogous to
prevailing adoption procedures in place in modestalust as adoption contemplates the
transfer of parentage of a child from the birthgpds to the adoptive parents, a gestational
agreement involves the transfer from the gestatiowgher to the intended parents. The Act
is designed to protect the interests of the clolddg born under the gestational agreement as
well as the interests of the gestational motherthedntended parents.
In contrast to USCACA (1988) 8§ 1(3), there is nguieement that at least one of the intended
parents be genetically related to the child bora géstational agreement.
Similarly, the likelihood that the gestational meathvill also be the genetic mother is not
directly addressed in the new Act, while USCACA&&Papparently assumed that such a fact
pattern would be typical. Experience with the iotadle problems caused by such a
combination has dissuaded the majority of fertil#lgoratories from following that practice.
See In reMatter of Baby M., 537 A.2d 1227 (N.J. 1988).
This section seeks to protect the interests otliild in several ways. The major protection of
the child is the authorization procedure itselfe ct requires closely supervised gestational
arrangements to ensure the security and well beitige child. Once a petition has been filed,
subsection (a) permits--but does not require--thetdo validate a gestational agreement. If it
validates, the court must declare that the inteqdednts will be the parents of any child born
pursuant to, and during the term of, the agreement.
Subsection (b) requires the court to make five igpdindings before validating the
agreement. Subsection (b)(1) requires the cowhsure that the 90-day residency
requirement of § 802 has been satisfied and thetsijurisdiction over the parties;
Under subsection (b)(2), the court will be informedhe results of a home study of the
intended parents who must satisfy the suitabitiydards required of prospective adoptive
parents.
The interests of all the parties are protectedutpgsction (b)(3), which is designed to protect
the individuals involved from the possibility of @reaching or fraud. The court must find
that all parties consented to the gestational ageeéwith full knowledge of what they
agreed to do, which necessarily includes relinqgagsthe resulting child to the intended
parents who are obligated to accept the child.
The requirement of assurance of health-care expamgé birth of the resulting child
imposed by subsection (b)(4) further protects #&afional mother.
Finally, subsection (b)(5) mandates that the cfodtthat compensation of the gestational
mother, if any, is reasonable in amount.
Section 803, spells out detailed requirementsherpetition and the findings that must be
made before an authorizing order can be issued)dwhere states the consequences of
violations of the rules. Because of the varietyypks of violations that could possibly occur,
a bright-line rule concerning the effect of sucblations is inappropriate. The consequences
of a failure to abide by the rules of this seciwa left to a case-by-case determination. A
court should be guided by the Act’s intention tonpie gestational agreements and the
equities of a particular situation. Note that § @d6vides a period for termination of the
agreement and vacating of the order. The discovkeayfailure to abide by the rules of § 803
would certainly provide an occasion for terminatihg agreement. On the other hand, if a
failure to abide by the rules of § 803 is discoddny a party during a time when § 806
termination is permissible, failure to seek termimamight be an appropriate reason to stop
the party from later seeking to overturn or ignibre § 803 order.
(Comment updated December 2002)



SECTION 804. INSPECTION OF RECORDS.

The proceedings, records, and identities of theviddal parties to a gestational agreement
under this [article] are subject to inspection urttie standards of confidentiality applicable
to adoptions as provided under other law of th&eSt

Comment
The procedures involved in this article are exaeatily personal, thereby warranting
protection from invasions of privacy. Adoption reds provide a suitable model for these
records.

SECTION 805. EXCLUSIVE, CONTINUING JURISDICTION.

Subject to the jurisdictional standards of [Sec&0d of the Uniform Child Custody
Jurisdiction and Enforcement Act], the court cortthgeca proceeding under this [article] has
exclusive, continuing jurisdiction of all mattenssing out of the gestational agreement until a
child born to the gestational mother during thequegoverned by the agreement attains the
age of 180 days.

Comment
Source: USCACA § 6(e).
This section is designed to minimize the possipdit parallel litigation in different states and
the consequent risk of child napping for stratgmgigooses. The court that validated the
gestational agreement will have authority to erddie gestational agreement until the child
is 180 days old. Note that only the parentage san€e enforcement issues are covered,
collateral matters, such as custody, visitatiowl, @mld support are not covered by this Act.

SECTION 806. TERMINATION OF GESTATIONAL AGREEMENT.

(a) After issuance of an order under this [artidhejt before the prospective gestational
mother becomes pregnant by means of assisted regtima, the prospective gestational
mother, her husband, or either of the intendedmamay terminate the gestational
agreement by giving written notice of terminatioratl other parties.

(b) The court for good cause shown may terminagegtstational agreement.

(c) An individual who terminates a gestational agnent shall file notice of the termination
with the court. On receipt of the notice, the calall vacate the order issued under this
[article]. An individual who does not notify the wt of the termination of the agreement is
subject to appropriate sanctions.

(d) Neither a prospective gestational mother noiosband, if any, is liable to the intended
parents for terminating a gestational agreemergyaunt to this section.

Comment
Source: USCACA 8§ 7.
Subsection (a) permits a party to terminate a fjest agreement after the authorization
order by canceling the arrangement before the jregnhas been established. This provides
for cancellation during a time when the interegtdhe parties would not be unduly prejudiced
by termination. By definition, the procreation pese has not begun. The intended parents
certainly have an expectation interest during tini®, but the nature of this interest is little



different from that which they would have while yhgere attempting to create a pregnancy
through traditional means. In contrast to the rsekisection, termination of the agreement
does not require “good cause.”

Subsection (b) gives the court the right to catioelagreement for cause, which is left
undefined.

Under subsection (c) a party who wishes to termeitia¢ agreement must inform the other
parties in writing, and must also file notice wilie court. The court must then vacate the
order validating the agreement. An individual whoes not notify the court of his/her
termination of the agreement is subject to sanction

USCACA 8 7(b) specifically dealt with terminatioh@“surrogacy agreement” by a
gestational mother who provided the egg for théstest conception. This possibility is not
repeated in the new UPA because there is only ateehkelihood that an agreement for the
gestational mother to furnish the egg will be cemanced. Assisted reproduction, as
generally conducted by medical facilities todagagproves of that practice.

Subsection (d) provides that before pregnancy tatjesal mother is not liable to the
intended parents for terminating the agreemenhacbigh the new Act does not explicitly
provide for termination of the agreement after pgegy. Several sections deal with this issue
under certain described circumstances. Sectiorf)3@bpognizes that the gestational mother
has plenary power to decide issues of her heatthttenhealth of the fetus. Sections 803(a)
and 807(a) direct that the intended parents af&cinthe parents of the child with an
enforceable right to the possession of the child.

SECTION 807. PARENTAGE UNDER VALIDATED GESTATIONAL AGREEMENT.
(a) Upon birth of a child to a gestational mothike intended parents shall file notice with the
court that a child has been born to the gestatimather within 300 days after assisted
reproduction. Thereupon, the court shall issuerdaro

(1) confirming that the intended parents are themta of the child ;

(2) if necessary, ordering that the child be sudezad to the intended parents; and

(3) directing the [agency maintaining birth recqrsissue a birth certificate naming

the intended parents as parents of the child.
(b) If the parentage of a child born to a gestationother is alleged not to be the result of
assisted reproduction, the court shall order gernesting to determine the parentage of the
child.
(c) If the intended parents fail to file notice vegd under subsection (a), the gestational
mother or the appropriate State agency may fileeaatith the court that a child has been
born to the gestational mother within 300 daysratssisted reproduction. Upon proof of a
court order issued pursuant to Section 803 vahdatie gestational agreement, the court shall
order the intended parents are the parents oftiiet @and are financially responsible for the
child.

Comment

Source: USCACA § 8.
Under subsection (a), the intended parents ofld blorn pursuant to an approved gestational
agreement within 300 days of the use of assistadeiction are deemed to be the legal
parents if the order under § 803 is still in effédbtice of the birth of the child must be filed
by the intended parents. On receipt of the notlee court shall issue an order confirming that
the intended parents are the legal parents ofttivé &nd direct the issuance of a birth
certificate to confirm the court’s determinatiohnécessary, the court may also order the
gestational mother to surrender the child to thended parents.



Subsection (c) clarifies the remedies availabtbefintended parents refuse to accept a child
who is born as the result of a gestational agreémen
(Comment updated December 2002)

SECTION 808. GESTATIONAL AGREEMENT: EFFECT OF SUBSE QUENT
MARRIAGE.

After the issuance of an order under this [articd@psequent marriage of the gestational
mother does not affect the validity of a gestati@ggeement, her husband’s consent to the
agreement is not required, and her husband is prgsumed father of the resulting child.

Comment
Source: USCACA § 9.
If, after the original court order validates thesig¢ional agreement, the gestational mother
marries, the gestational agreement continues t@lid and the consent of her new husband is
not required. The new husband is neither a partiggmriginal action nor the presumed father
of a resulting child, and therefore ought not bedbued with the status of parent unless he is
the genetic father or chooses to adopt the child.

SECTION 809. EFFECT OF NONVALIDATED GESTATIONAL AGR EEMENT.

(a) A gestational agreement, whether in a recombtyrthat is not judicially validated is not
enforceable.

(b) If a birth results under a gestational agredrtigt is not judicially validated as provided

in this [article], the parent-child relationshipdetermined as provided in [Article] 2.

(c) Individuals who are parties to a nonvalidatedtgtional agreement as intended parents
may be held liable for support of the resultingaheven if the agreement is otherwise
unenforceable. The liability under this subsectimtudes assessing all expenses and fees as
provided in Section 636.]

Comment

Source: USCACA 88§ 5(b), 10.
This section distinguishes between an unenforcesdyiement and a prohibited one. Given
the widespread use of assisted reproductive teocpies in modern society, the Act attempts
only to regularize the parentage aspects of thrensej not to regulate the practice of assisted
reproduction. If individuals choose to ignore thetpctions afforded gestational agreements
by the Act, parentage questions will remain whehild is born as a result of an non-
validated gestational agreement. The Act proviaekegal assistance to the intended parents.
The gestational mother is denominated the mothespective of the source of the eggs, and
donors of either eggs or sperm are not parentseothild. Notwithstanding the fact that the
intended parents in a non-validated agreement roagnforce that agreement, subsection (c)
provides that a court may hold the intended parends obligation to support the resulting
child of the unenforceable agreement.
Under USCACA (1988), agreements that were not aygatevere declared “void.” Under the
new UPA, a non-approved agreement is “unenforcéables result may be virtually the
same in some instances. As under the prior Actgéstational mother is the mother of a child
conceived through assisted reproduction if theagestal agreement has not been judicially
approved as provided in this article. Her husbé#rk is a party to such agreement, is



resumed to be the father. If the gestational mtthersband is not a party to the agreement,
or if she is unmarried, paternity of the child viak left to existing law, if any. If the mother
decides to keep the child, the intended parents hawecourse. If the parties agree that the
intended parents will raise the child, adoptiothiss only means through which they may
become the legal parents of the child will be tigloadoption.

Le document complet peut-étre consulté a :

www.nccusl.org

http://lwww.law.upenn.edu/bll/ulc/ulc frame.htm




ANNEXE 2 : détails des dispositifs |Iégaux par états

Alabama Surrogacy Law
There is no provision on surrogacy in Alabama dtate but it appears to be
permitted.

Summary: Alabama law does not directly address surrogaatyableast one
court has acknowledged the parental rights of nolegical participants in a
surrogacy arrangement.

Detail: There is no statutory provision in Alabama lawcsfeally addressing
the validity of surrogacy arrangements. Howeveatusés dealing with placing
children for adoption and “baby-buying” specifigailhdicate that they do not
apply to surrogate motherhood. The case law haspeatifically dealt with the
validity of surrogacy agreements. It would seemwydéneer, that courts will
consider a participant in a surrogacy agreemeitt motbiological relationship
to the child as a parent in contemplating the lmgstests of the child. One 1996
case arose in the context of a divorce proceedegden a husband and wife
who had been part of a traditional surrogacy (imclwhhe surrogate mother is
the biological contributor of the egg). The trialuct awarded custody to the
wife even though she was biologically unrelatethechild. The husband
challenged the decision on the ground that he ashild's only biological
parent. The court, however, rejected his requespanmitted the child to
remain with the wife on the basis of the child’staterest. Although the
validity of the surrogacy contract was not addrdssige court did consider the
non-biological mother a legal parent.

Alaska Surrogacy Law
There is no provision on surrogacy in Alaska state

Summary: The legal status of surrogacy agreements in Alaskaclear. State
law is silent regarding surrogacy and only one reggbcase of limited
importance has touched on the issue.

Detail: The only case dealing with surrogacy in the Alaskarts appears to
treat surrogacy as a type of adoption. In one @8%dy case, the plaintiff was
a Chickasaw woman who orally agreed to be insemthby sperm from her
sister’s husband to bear a child for them and #igmed legal adoption papers
upon relinquishing custody. She sought to havatimtion invalidated on the
basis that it had not been carried out in accomlanth a relevant federal statute
(related to Indian governance). The Supreme Cduktaska rejected her
petition, finding that the state adoption law’s gmar statute of limitations had
passed.



Arizona Surrogacy Law
Arizona law is unclear on the issue of surrogaggagents.

Summary: The legal status of surrogacy agreements in Aazsmnclear.
While Arizona law prohibits both traditional (in wah the surrogate mother is
the biological contributor of the egg) and gestadiqin which the surrogate
mother is not the biological contributor of the gggrrogacy agreements, part
of that statute has been ruled unconstitutionarbgppellate court.

Detail: Arizona statute forbids “surrogate parent congddtdowever, should a
surrogacy occur, the law states that the surragdtes legal mother of the child
she carries and, if she is married, there is attalle presumption that her
husband is the child’s father. The automatic deteaition of surrogate as legal
mother was ruled unconstitutional by an Arizonaesbp court. The case law
calls into question the validity of the prohibitiohsurrogacy arrangements.
However, because the appellate court opinion méylave struck down one
provision of the surrogacy law, and because theoha Supreme Court chose
not to review the case, the precise scope of tbkilpition is unclear. In one
case in 1994, a husband and wife entered intotatgesal surrogacy agreement.
Eggs from the wife were removed, fertilized witle thusband’s sperm and
implanted in the gestational surrogate, who begaragnant with triplets.
During the course of the surrogate’s pregnancywiife filed for divorce and
sought custody of the unborn children. The huslzagded that he was the
biological father of the children and, pursuanstatute, the surrogate was the
biological mother, leaving the wife no standingseek custody. The trial court
found the section of statutory prohibition on sgaoy agreements which
automatically conferred status as legal mothehéosurrogate unconstitutional.
The Court of Appeals, Division One upheld the tdalirt's conclusion, finding
that the statute violated the Equal Protection s#aaf the Fourteenth
Amendment by granting the intended father an opipdst to establish paternity
but denying the same chance to the intended morthes, at least in the
counties within the jurisdiction of Appellate Divast One (Apache, Coconino,
La Paz, Maricopa, Mohave, Navajo, Yavapai and Yuan@)irported mother is
entitled to rebut the presumption that the

Arkansas Surrogacy Law

The statutes, codified at Arkansas Code Annotagatic 9-10-201 et seq., are
monumental deviations from the more familiar lawsuad the country that
mandate that a child conceived through artifigigeimination of a married
woman shall be deemed to be the child of the woamahher husband. In
Arkansas, the child born as the result of artifimaemination pursuant to a
surrogacy contract is deemed to be the child obtblgical father and his wife




if he is married. If the biological father is noamed, the child is deemed to be
his child only. The child's birth certificate recopes the parents as those
contemplated in the surrogacy contract. The mastatls of the surrogate in
either situation is irrelevant. The surrogacy cactticontrols the outcome of any
disputes that might arise.

The Arkansas law has two major advantages not feiselvhere. First, as noted
above, the marital status of the surrogate isavaait, meaning that there is
never a presumption that a married surrogate'samasis the legal father of a
child born pursuant to the surrogacy contract. Sta&utes in other states that
create that presumption were enacted for the desfefiarried couples seeking
to conceive with donor semen when the husband nfedile. The protection of
people seeking to use a surrogate mother was newegmplated when those
artificial insemination statutes were enacted. lrentthe Arkansas law promotes
the surrogacy concept in that a subsequent stegvpadoption is not necessary
to get the intended mother's name listed on thd'stoirth certificate instead of
the surrogate's name. The birth certificate lisésgarents as those intended in
the surrogacy contract. This holds true even wherstirrogate carries a child
for an unmarried woman after being inseminated s&imen from an
anonymous donor.

There have been no custody battles in Arkansdsea®sult of a surrogate
mother breaching a surrogacy contract. Indeedpléia language of the statutes
suggest that there could be no custody disputeimoer of family court judges
have presided over divorces and custody battlegdaet biological fathers and
their wives when their children were born throughr@egacy. In those cases, the
children have been treated the same as if they therbiological product of

both parents and custody was awarded to the besttgast as in any divorce.
The father's biological tie to the child gave hioimore or no less right to seek
custody, and likewise, his wife enjoyed the sarghbtri

Some individuals and surrogate mother services bazed the benefits of
Arkansas' law by having their surrogates deliveirtbhild in Arkansas. When
this is not feasible, the use of an Arkansas-basewgacy service can be
beneficial to the parties regardless of their staferesidence when the
surrogacy contract is drawn and executed unddatie of Arkansas. There are
currently a few adoption attorneys in Arkansasstisg in arranging surrogacy
contracts as well as one attorney-operated sueaogather service offering
surrogate candidates from every region of the agunt

California Surrogacy Law
There is no provision on surrogacy in Californiaetiaw, but it appears to be
permitted.

Summary: While California has no law regarding surrogacunts have
consistently upheld both traditional (in which gwerogate mother is the




biological contributor of the egg) and gestatiofaiwhich the surrogate mother
Is not the biological contributor of the egg) sgaioy arrangements.

Detail: There is no provision in California law on the gab of surrogacy.
Courts have looked to the Uniform Parentage Aattierpret several cases
concerning surrogacy arrangements. California scuave consistently upheld
the intended parents’ rights and obligations tar th@renthood, whether through
a traditional or gestational surrogacy. However saase law indicates that for
a woman to even be considered in a parentage disgh# may have to have
either a genetic or gestational relationship toctiméd. The most recent
California surrogacy case, in 2003, has numeroagptoations that make it
irrelevant to individuals seeking guidance in sgacy agreements (the dispute
concerned a fertility clinic’'s negligence). Howeyvtire court’s language seems
to reinforce the Moschetta case over the Buzzaasa in its rigid application of
the California Family Code’s genetic or gestatiquealentage requirement. In
one 2000 case, the Court of Appeal held that thiefided parents” reasoning
from prior cases applied in the context of a défdérsex domestic partnership.
The Court upheld the male partner’s ability to grepaternal rights under an
artificial insemination agreement with his femasatper. The insemination
procedure used an anonymous donor and thus thepaudiesr had no genetic
relation to the child. One case in 1998 addredsedssue of surrogacy
agreements in which the surrogate mother gestateswn ovum fertilized by
sperm from an anonymous donor. Neither of the oiedrparents had a genetic
link to the child. The intended/contracting moteeught to be declared the legal
mother of the child, and the intended/contractethér sought to be declared
unrelated to it (the surrogate mother was not vew). The court found that, in
light of the lack of state law on point and of #iate interest in establishing
parentage, it should view both parents’ rights eggponsibilities under the most
closely related state statute, which it determitoelole the law governing infertile
fathers consenting to their wives’ artificial inseation by an anonymous donor.
That statute (Family Code § 7613) says that if a er@ers into such an
agreement, he is the legal father, despite thedgenetic relation.
Analogously, the court held that when a marriedpb®uses a non-genetically
related embryo and sperm implanted into a surrogatending to procreate,
they are the lawful parents of the child. In on8@8divorce case, the husband
disputed the family court’s jurisdiction to awasdrtporary support because the
child was the product of gestational surrogacywad not genetically related to
him or his wife. (In this case, an anonymous daugyg and sperm were
implanted in the womb of a gestational surrogaith the intent that the child

of the surrogacy be that of the husband and witlee) husband had signed a
surrogacy agreement which named him as the intefadleer. The Court held
that the father’s signing of the surrogacy agreemexs enough to grant
jurisdiction to the family court to order temporaypport while parenthood is
determined. In one case in 1994, the court reftseecognize a surrogacy



agreement from which the surrogate mother wishedttedraw because of the
intended parents’ marital instability. The surrogagreement could not be
considered a valid adoption because it was notemrated in the presence of a
social worker as required by California law. Furthere, enforcing it as a
surrogacy agreement would run counter to estaldithe that the “intended
parent” rule only comes into play to “break thé between two women, each
of whom has either donated the ovum or carriectkid. In this case, the
intended mother had done neither, and thereforenbdegal claim to the child.
It is unclear why the court did not look to the domsemination statute, as it
did in a similar case. Although this appeals ceotestised the trial court for
deciding against the father because it was dispteagth his behavior, it
appears that the appeal was decided equally aatisial particulars (i.e. the
surrogate’s desire to withdraw from the contrathe California Supreme Court
held in 1993 that, in the absence of explicit gnmafrom the legislature on
surrogacy, the judiciary should do its best to g@plisting family law. That law
asserts a “compelling state interest in establgspaternity for all children,” but
was promulgated before the possibility of gestati@urrogacy and therefore
seems to establish the possibility of double materiore specifically, Family
Code § 7610 says that “the...relationship... [b]etwaehild and the natural
mother...may be established by proof of her havingmbirth to the child.”
This case establishes a rule for “tie-breakingthis situation, which comes
down on the side of surrogacy: the woman who iredrtd be the mother at the
time of the surrogacy agreement should be the car@eq custody.

Colorado Surrogacy Law
There is no provision on surrogacy in Coloradoeskay.

Summary: There are no provisions in Colorado law or regbdepublished
cases dealing with the issue of surrogacy.

Connecticut Surrogacy Law
There is no provision on surrogacy in Connectitatteslaw, but it appears to be
permitted.

Summary: While Connecticut law is silent with regard tor®gacy agreements,
courts have addressed cases involving such agréearash upheld their terms.
Detail: No Connecticut appellate court has explicitly aaded that surrogacy
contracts are valid, but cases involving such ages#s have been adjudicated
and parenting arrangements contemplated by thoseragnts have been




upheld. Additionally, a state superior court haBelg@ a surrogacy agreement.
The Connecticut Supreme Court,Doe v. Doedecided a custody dispute in
1998 between a husband and wife over a child mensurrogate mother
through a traditional surrogacy agreement (in whiehsurrogate mother is the
biological contributor of the egg). Based on aessatutory presumption that it
is in the best interests of the child to be ind¢bstody of a biological parent, the
Court held that even though the wife was not biclaky related to the child,
her role in raising the child was enough to overedihe presumption. However,
the Court explicitly stated that it was not addmegswhether, or to what extent
a surrogate contract, by which the surrogate otdgyherself to surrender the
child to the child’s father and his spouse, is erdable.” The Connecticut
Supreme Court found in the 1998 cas®ot v. Rogethat a trial court had
subject matter jurisdiction to approve an adopagreement that includes a
surrogate mother’s consent to termination of palerghts. The surrogate
mother had argued that the contract was void bedauwsas against public
policy. Nevertheless, the Court explicitly statbdlttit was not deciding the
validity of surrogacy contracts.

In a 2002 case&/ogel v. McBridea gay male couple had contracted with a
surrogate to deliver an embryo developed from anfedilized by one of the
men’s sperm. The superior court ordered the hddpifalace the names of both
men on the birth certificate. The court went ostete, “The egg donor
agreement and the gestational carrier agreemen¢Jwalid, enforceable,
irrevocable and of full legal effect” under the Raf Connecticut.

Delaware Surrogacy Law
There is no provision on surrogacy in Delawareestaty, but it appears to be
prohibited.

Summary: While Delaware law does not address surrogacyeageats, at least
one court has ruled those agreements are agaipttiic policy of the state.
Detail: While the Delaware Supreme Court has not ruletheregality or
enforceability of surrogacy contracts, a lower ¢twid that a “contractual
agreement to terminate parental rights ... is agémespublic policy of this
[s]tate and may not be enforced by the [c]ourt.£Q888 case did not involve a
surrogacy agreement, but rather concerned an addpther who sought to
terminate all parental rights over his wife’s bilcal son through a “Property
Division Agreement” after a divorce. The court ribtkat the Delaware
Legislature had not “provide[d] for terminationdrental rights by contractual
agreement of the parents,” and analogized thetoabe well-publicized Baby
M surrogacy case in New Jersey. It held that “deeipt of money in
connection with an adoption is barred by Delawave1 and termination of
parental rights through contractual agreementrizidden.




District of Columbia Surrogacy Law
District of Columbia law prohibits surrogacy agresits.

Summary: District of Columbia law prohibits surrogacy agresnts.

Detail: Under D.C. law, both traditional (in which the magate mother is the
biological contributor of the egg) and gestatioaiwhich the surrogate mother
Is not the biological contributor of the egg) s@aoy agreements are prohibited
and unenforceable. Violation of the statute is poable by a fine of up to
$10,000, as much as one year in jail, or both.

Florida Surrogacy Law
Florida law permits surrogacy agreements for mdrceuples only.

Summary: Florida law explicitly allows both gestational (ivhich the surrogate
mother is not the biological contributor of the gggd traditional (in which the
surrogate mother is the biological contributorha £gg) surrogacy agreements,
but neither is available to unmarried same-sex lesup

Detail: The gestational surrogacy statutes impose setgtirements on the
contracts, among them limiting involvement to "clajip that] are legally
married and are both 18 years of age or older."lalWwegoverning traditional
surrogacy arrangements, referred to as preplarshgatian agreements,
connects those contracts to state adoption lawidaléaw explicitly prohibits
“homosexuals” from adopting. This law was upheldfigy 11th Circuit Court

of Appeals. In one case in 2000, the Florida ColiAppeals noted that the
right to enter into surrogate-parenting agreemesnsserved for married
couples only and is one of the many rights notgitveedomestic partners. While
the ruling concerned only the Broward County Domed3artnership Act,

Florida courts would likely interpret other courtymestic partnership laws in a
similar way.

Georgia Surrogacy Law
There is no provision on surrogacy in Georgia dtate

Summary: There are no provisions in Georgia law or repodeepublished
cases dealing with the issue of surrogacy.




Hawaii Surrogacy Law
There is no provision on surrogacy in Hawaii stave.

Summary: There are no provisions in Hawaii law or repordegublished cases
dealing with the issue of surrogacy.

Idaho Surrogacy Law

There is no provision on surrogacy in Idaho stave but it appears to be
permitted.

Summary: There are no provisions in Hawaii law or repordegublished cases
dealing with the issue of surrogacy.

[llinois Surrogacy Law
lllinois law permits surrogacy agreements.

Summary: lllinois law provides for gestational surrogacyh@ve the surrogate
mother is not biologically related to the child seearrying), but does not
address traditional surrogacy (in which the surtegaother is the biological
contributor of the egg).

Detail: According to lllinois law, a parent and child r&daship may be
established voluntarily by consent of the partiéemw (1) the surrogate mother
certifies she is not the biological mother; (2) busband of the surrogate
mother certifies he is not the biological fath@), the biological mother certifies
she donated the egg; (4) the biological fatheifesthe donated the sperm; and
(5) a licensed physician certifies in writing tladitof the above is true.

Indiana Surrogacy Law
Indiana law prohibits surrogacy agreements.

Summary: Indiana law declares surrogacy contracts unenéineeas against
public policy.

Detail: State law declares surrogacy contracts "void arehiorceable.”
Specifically, the law lists several broad contratterms that, if any is included,
void a surrogacy agreement. Such forbidden terciade requiring the
surrogate to provide a gamete (a mature sexuaddaptive cell) to conceive a
child, become pregnant herself or waive her paleigfats or duties —
provisions typically at the heart of any meaningfabitional (in which the
surrogate mother is the biological contributorhad £gg) or gestational (in




which the surrogate mother is not the biologicaltdbutor of the egg)
surrogacy agreement.

lowa Surrogacy Law
There is no provision on surrogacy in lowa state la

Summary: lowa has no laws that specifically address theresfibility of
surrogacy contracts. The state law prohibitingpghehase or sale of an
individual specifically states that it does not lgggp surrogate mother
arrangements.

Kansas Surrogacy Law
There is no provision on surrogacy in Kansas ssatebut it appears to be
prohibited.

Summary: Kansas has no laws regarding surrogacy, but tteonaty general
opinions indicate that surrogate parenting agre¢sreme unenforceable in the
state.

Detail: One opinion of the state attorney general in 1&8@ressed whether a
surrogate fee would be considered a professiomaksegoverned under the
provision of state law which addresses fees in toloproceedings. The statute
permits reasonable fees for “legal and other psxbesl services rendered in
connection with the placement or adoption.” Then@m stated that surrogate
motherhood does not fit into the definition of “fessional service.” Though
this opinion indicates that a contract providiniga for bearing a child for
another may be unenforceable, it noted that iersnissible to provide
reasonable living expenses for the mother duriegmancy. Another opinion in
1982 stated that a surrogate parent contract wmilbid as against public
policy. The attorney general noted that the “conuadization of motherhood”
had not been legitimated by the Kansas legislaané that these contracts
would be unenforceable public policy until theye®e legislative approval.

Kentucky Surrogacy Law
There is no provision on surrogacy in Kentuckyestatv, but it appears to be
permitted.

Summary: There is no statutory provision in Kentucky ditgeddressing the
validity of surrogacy agreements, but an attorn&ysgal opinion and case law
indicate uncompensated agreements may be permeiskildddition, anecdotal
evidence indicates that some same-sex couplesshiaeessfully parented
through surrogacy arrangements.




Detail: There is no provision in Kentucky law on the sebf surrogacy. An
attorney general opinion cautions against, at Jeashpensated agreements. In
1980, the attorney general concluded that “cordrastolving surrogate
parenthood are illegal and unenforceable in the i@onwealth.” He based his
opinion on the existence of statutory provisiongihg the sale of children and
requiring voluntary consent for adoption, as wsll‘'strong public policy against
the buying and selling of children.” Case law irades approval for
uncompensated surrogacy agreements, but it isamutev precisely a court
would evaluate any surrogacy contract where mosi@ywolved. In one 1986
case, the Kentucky attorney general sought to metio& corporate charter of an
agency that arranged surrogacy contracts. Thenaigageneral argued that
surrogacy contracts arranged by the company viblldentucky statutes that
barred the sale of a child for purposes of adopdiah that invalidated a
mother’s consent to adoption prior to the birttaahild. However, the
Kentucky Supreme Court held that fundamental deffiees between traditional
surrogacy contracts (in which the surrogate mathtre biological contributor
of the egg) and the practices that were the fottisedbaby-selling laws took
surrogacy contracts outside the scope of those [Emes Court reasoned that
surrogacy arrangements are made prior to the ctinoeg the child; the
prospective birth mother is thus not concerned attwuresults of an unwanted
pregnancy or the financial burden of raising ad;Hiut with assisting an
infertile couple. Baby-selling statutes thus difietiated, the court found that it
was not up to the courts to "cut off [procreatigelutions offered by science.”
The implication is that the courts would upholdusmm@ompensated surrogacy
agreement, however no such case has arisen beéocetrts.

Louisiana Surrogacy Law
Louisiana law prohibits surrogacy agreements.

Summary: Louisiana law holds any traditional surrogacy cacit (in which the
surrogate mother is the biological contributorhad £gg) void and unenforceable,
but does not address uncompensated agreementstatigeal surrogacy (in
which the surrogate mother is not the biologicaitdbutor of the egg)
arrangements.

Detail: Louisiana law finds traditional surrogacy agreetaénontrary to public
policy" and thus “absolutely null.”

Maine Surrogacy Law
There is no provision on surrogacy in Maine stave. |

Summary: There are no provisions in Maine law or reportegublished cases
dealing with the issue of surrogacy.




Maryland Surrogacy Law
Maryland is a surrogacy "friendly" state.

Summary: It doesn't have any statutes permitting, prompitior regulating
surrogacy. The only laws governing a surrogacyngeanent are the terms of
the surrogacy contract written by the people wheiavolved.

Detail:

Not only are there no laws specifically addressagogacy, but there are also
no appellate court opinions addressing the subjé&re is one opinion in a
county circuit court which received considerabtlertion in Maryland legal
publications. The judge wrote a lengthy analysiscivitan be summed up in
one critical statement:

"...the Court holds that it is for the Legisii, not the courts, to decide
whether surrogacy contracts are illegal in thisesta

A bill was passed in 1992 which would have had dwease impact on surrogacy,
but was vetoed by the Governor. The Governor wadadter to the President of
the Maryland Senate explaining his veto. The cpsentences capture the
thrust of his remarks:

"...I am unclear as to what actual effect tileAmuld have, other than
perhaps to discourage infertile couples from pungtine option that surrogacy
provides. The creation of a family is a personaisien | think best left to the
individuals involved."

No bill has been passed by the Legislature sinwnane was even introduced.

In gestational surrogacy cases, the courts have ligpful in granting orders to
ensure that the birth certificates for childrenrbor Maryland to gestational
carriers reflect the correct parentage, regaradiefise residency of the surrogate,
or the intended parents, or the donor if any. WKilgyland has no specific

laws addressing surrogacy, there has been a smaigmificant change in the
Maryland Rules approved by the Maryland Court opéals regarding court
procedures in adoption cases. Rule 9-103 proviteseguirements that must be
included in an adoption petition. One of the regonents is that the petition
must state how the child was identified or camiedan the custody of the
person asking to adopt. That provision goes oedaire the names of the
"intermediaries or surrogates" and "a copy of amyagjacy contract.” This is
significant because it is the first time the wo'tsisrrogates” and "surrogacy
contracts" have ever been affirmatively stated arWand law.



Massachusetts Surrogacy Law
Massachusetts law permits surrogacy agreements.

Summary: Massachusetts is generally favorable to surroggcgements.
Detail: State courts have generally treated surrogacyacstfavorably.
Massachusetts treats traditional surrogacy agretsmarwhich a surrogate
mother is artificially inseminated, differently frogestational surrogacy, in
which she has no genetic relationship to the diuldcarries an egg from the
intended mother that was fertilized by the intenfigder. In one case in 2001,
the Supreme Judicial Court granted a joint regfrest a paid gestational
mother, a genetic mother, and a genetic fatheate khe genetic parents listed
as the parents on the baby’s birth certificate. [évhis is further indication of
the judiciary’s openness to surrogacy agreemdmsCourt did not give a
ringing endorsement of the enterprise. The Coupghasized that current state
law did not address gestational surrogacy agreemantl set forth criteria
under which lower courts may review requests fgpiatl birth-certificate
assignations in surrogacy cases. Those criteridayréhe plaintiffs are the sole
genetic sources; (b) the gestational carrier agegtbsthe orders sought; (c) no
one, including the hospital, has contested the tammtpor petition; and (d) by
filing the complaint and stipulation for judgmetite plaintiffs agree that they
have waived any contradictory provisions in thetcaet. The Court also noted
that a factor indicating positive disposition ire$le cases is that the gestational
mother is related to one of the genetic parentenB11998 case, a surrogate
mother decided in the sixth month of her pregndondseep the child. The court
found that two elements must exist to validatereogiacy agreement: (1) the
surrogate mother's consent to the surrogacy msistitdil four days after the
birth and (2) the surrogate mother must receiveampensation. Other
conditions might be important in deciding the ené&ability of a surrogacy
agreement, among them (a) that the surrogate metheband give his
informed consent to the agreement in advanceh@i)the surrogate mother is
an adult and has had at least one successful pregn@) that the surrogate
mother, her husband, and the intended parentsidesreevaluated for the
soundness of their judgment and for their capaoitgarry out the agreement;
(d) the intended mother be incapable of bearingild without endangering her
health; (e) the intended parents be suitable psrspassume custody of the
child; and (f) all parties have the advice of cain¥he Court does emphasize
that no agreement is per se valid: “the motherfatiger may not ... make a
binding best-interests-of-the-child determinatigrmpbivate agreement. Any
custody agreement is subject to a judicial detestron of custody based on the
best interests of the child.” While all of the atlwenditions listed above need
not exist to validate the surrogacy, it is not isiyi clear how a judge would




apply them to a gay male couple as intended parBetause the best of
interests of the child is the final determinatiboyever, a judge could certainly
find such a couple to be the best environmenttferchild of the surrogacy.

Michigan Surrogacy Law
Michigan law prohibits compensated surrogacy agesgsn Also the contracts
are void and unenforceable.

Summary: Michigan law strongly prohibits surrogacy agreetaen

Detail: Michigan has one of the strictest laws prohibitsugrogacy contracts,
not only holding them unenforceable, but also innpgpé$ines and jail time on
anyone who enters into such a contract (up toyfears and $50,000 for some).
Case law has upheld the validity of this law. I @ase in 1992, several would-
be participants in surrogacy arrangements chaltktgeelaw, arguing that the
state had no compelling interest in prohibiting'sgacy. The court disagreed
and found three compelling interests: preventinglcdn from becoming
commodities, serving the best interests of childnea preventing the
exploitation of women. Further clarifying the sugazy statute, the court noted
that any agreement involving conception and reisiguent of parental rights
by the surrogate is void. In one 1981 case, indi&sl involved in compensated
surrogacy agreements challenged the constitutigrafliMichigan statutes
barring the exchange of money or other consideraticonnection with
adoption and related proceedings. In a very shmpnian, the Court concluded
that state regulation of adoption in this mannexsdaot infringe individuals’
federal constitutional due process right to protoea

Minnesota Surrogacy Law
There is no provision on surrogacy in Minnesottestawv, but it appears to be
permitted.

Summary: There is no provision in Minnesota law on the sabpf surrogacy.
While the state legislature has considered sursoggls, it has yet to pass one.
But at least one court has acknowledged the pdnegités of non-biological
participants in a surrogacy arrangement.

Detail: A New York lawyer who made an agreement withriexe that she
would bear a child for him through gestational sgacy won a ruling from
Minnesota's Court of Appeals on thé"idf December 2007, approving custody
and full parental rights.

He entered into a legal contract with his sistasghter, under which he
provided sperm to fertilize a donated egg in atids¢ that was then implanted
in his niece, who carried the fetus to term. Ad pasuch agreements, the
woman agrees in advance she is not the legal matttewill not attempt to




assert any parental rights, but will surrenderctii&l after its birth. After her
insemination, for two months in mid-2005, the wontigad in her uncle's New
York apartment, during which time they had a "fajliout" and the niece
demanded an additional $120,000 in compensatiogatning to abort the
child if she did not get it. He refused to go alawth this.

The woman returned to Minnesota, and drafted aaggeement spelling out
additional compensation, but her uncle would ngm $i. When she gave birth in
December, she did not notify him and named thelchil

Her uncle, of course, soon learned of the birtld, guackly filed a paternity
action in the Hennepin County District Court in Meapolis. He was awarded
temporary custody and naming rights, and in Aug0€6, that court declared
him the sole legal parent. His niece appealed.

The court of appeals found that the gestationabgacy agreement met all the
standard requirements for a contract, and thabtheissue was whether it was
consistent with public policy. Looking, as did tinel judge, to the lllinois law
that governed, the appeals court concluded a statdhat state making such
agreements enforceable made it difficult for thenaa to lodge a public policy
argument against her uncle. From the standpoiMiohesota law, the trial
judge noted that though there was no statute esipigeauthorizing enforcement
of surrogacy agreements, there was also none flingdt. In addition, the state
explicitly protects the rights of individuals usit@ssisted-reproduction
technology."

Minnesota law presumptively finds a woman who giveth to a child to be the
legal parent unless there is "clear and convineindence" to the contrary. The
judge noted that genetic testing showed with 98r@gnt certainty that the
lawyer was the genetic father and that the gestalticarrier. was not the genetic
mother.

Mississippi Surrogacy Law
There is no provision on surrogacy in Mississigptes law.

Summary: There are no provisions in Mississippi law or mépod or published
cases dealing with the issue of surrogacy.

Missouri Surrogacy Law
Missouri state law is unclear on surrogacy.

Summary: The legal status of surrogacy agreements in Misgounclear.

Detail: Missouri has no laws directly regarding surroga&tgwever, the crime

of “trafficking in children” (a felony) includes ganent for “delivery or offer of
delivery of a child ... for purposes of adoption farthe execution of consent to




adopt or waiver of consent to future adoption arsemt to termination of
parental rights.” A compensated surrogacy agreemagtit run afoul of this
law. For a theory on the legitimacy of gestatiasiarogacy agreements (in
which the surrogate mother is not the biologicaitdbutor of the egg) under
Missouri law, se&'vonne M. Warlen, Note, The Renting of the Womb: An
Analysis of Gestational Surrogacy Contracts Undésdduri Contract Law, 62
UMKC L. Rev. 583 (1994)

Montana Surrogacy Law
There is no provision on surrogacy in Montana dtate

Summary: There are no provisions in Montana law or repoaegublished
cases dealing with the issue of surrogacy.

Nebraska Surrogacy Law
Nebraska law prohibits surrogacy agreements.

Summary: Nebraska law declares surrogacy contracts voicduaedforceable,
but may allow uncompensated agreements.

Detail: Existing state law defines unenforceable surrogatgracts as “a
contract by which a woman is compensated for bgaxiohild of a man who is
not her husband,” thus leaving open the possillityncompensated surrogacy
arrangements. Nebraska law also explicitly impdakghe rights and
obligations imposed by law” upon the biologicahit party to a surrogacy
agreement. Because surrogacy contracts usuallfvmtoe biological father,
this would leave custody jointly in the hands &f thtended father and the
gestational mother.

Nevada Surrogacy Law
Nevada law permits surrogacy agreements for macoegles only.

Summary: Nevada law prevents unmarried people from entesurgpgacy
agreements.

Detail: Existing state law restricts the adopting partiea surrogacy agreement
to people “whose marriage is valid” under Nevada [@he statute defines
“‘intended parents” as “a man and a woman, maraezhth other.” Given this
specific language, it is unlikely that a GLBT iniiual or couple would be
permitted to enter into an enforceable surrogacgegent.




New Hampshire Surrogacy Law
New Hampshire law permits surrogacy agreementsiéoried couples only.

Summary: New Hampshire law appears to prohibit GLBT indua¢s and
couples from entering into surrogacy agreements.

Detail: According to existing state law, “Intended paehincluding an
‘intended father’ and ‘intended mother,” means peegho are married to each
other, and who enter a surrogacy contract withreogate by which they are to
become the parents of the resulting child.” Givaa specific language, it is
unlikely that a GLBT individual or couple would permitted to enter into an
enforceable surrogacy agreement.

New Jersey Surrogacy Law
New Jersey law permits surrogacy agreements.

Summary: New Jersey permits only uncompensated gestatsomedgacy
agreements (in which the surrogate mother is rebtblogical contributor of

the egQ).

Detail: Surrogacy cases in New Jersey have created w\iatl-defined
common law rule that prohibits traditional surrogacrangements (in which the
surrogate mother is the biological contributorha £gg) and allows only
uncompensated gestational surrogacy arrangememesc&se in 2000 addressed
the rights of intended parents in a gestationabgaicy arrangement in which
the surrogate mother gave birth to a child witlgeaetic connection to her. The
intended mother's sister agreed to carry the kainy the intended parents
sought to compel the state attorney general toh@it names on the birth
certificate. The court found that the agreement evdsrceable because it did
not involve compensation and the surrogate wasutgect to a binding
agreement before birth. In gestational surroga@ngements, the intended
parents must wait 72 hours after the birth befbeesurrogate can surrender
custody. But under New Jersey law, the birth aedié does not have to be filed
for five days. Thus, a two-day window exists dunmlgich intended parents can
be placed on the birth certificate. In perhapstiost famous surrogacy case in
the nation, IrRe Baby Mthe New Jersey Supreme Court in 1988 invalidated
traditional surrogacy agreement, which provided @,800 fee to the surrogate
mother. The Court barred the use of money in aptaaoplacement and further
held that no one could contractually abandon thaiental rights.

New Mexico Surrogacy Law
New Mexico law permits surrogacy agreements.




Summary: New Mexico law appears to allow surrogacy agredsydut only if
uncompensated.

Detail: New Mexico law forbids “payment to a woman for ceiving and
carrying a child” but allows payment for medicabtlasther similar expenses
incurred “by a mother or the adoptee.”

New York Surrogacy Law
New York law prohibits surrogacy agreements.

Summary: New York law holds surrogacy agreements void amehiorceable.
Detail: Under New York law, surrogacy contracts are cagtra public policy.
Case law also reflects that position. Howevereast one court has recognized
the rights of intended parents in an assisted dejotion situation absent a
contract. In one 1994 divorce proceeding, a huslsandht sole custody of the
two children of the marriage on the basis thathis was their gestational, but
not genetic, mother. The wife had undergone aritia fertilization procedure
in which she was impregnated with an anonymous idegg fertilized with her
husband’s sperm. The Court followed the analysthefCalifornia Supreme
Court in a similar case, Johnson v. Calvert (sdéddaa entry for summary).
Accordingly, the Court found the gestational motteebe the legal mother of
the children, based on the intent of the partiganding parentage. The Court
did not mention or consider the statutory ban anogiacy in this case. In one
case in 1990, decided before the statutory bamoongacy agreements was
passed, a married couple had entered into an éx¢ermntract with a surrogate,
including a $10,000 “surrogate fee.” The Court fotine surrogate’s
commitment to relinquish the child she carried doubt be truly voluntary
because of the financial inducement. While the ©aent on to find that its
conclusion might be altered by a sworn statemenhéyurrogate that the
child’s best interests lie with the contracting play this option is probably
foreclosed by the subsequent passage of the ladingosurrogacy agreements.

North Carolina Surrogacy Law
There is no provision on surrogacy in North Camlstate law, but it appears to
be permitted.

Summary: North Carolina has no laws directly regarding sgacy. However,
other laws appear to allow surrogacy arrangeméatsio not include payment
beyond the surrogate’s medical and related expenses

Detail: State adoption law generally forbids compensdtioronsent to adopt
or relinquishment of parental rights. However, g provides for exceptions
to this rule, among them payment for a mother’'siosdnd related expenses




during pregnancy, and allows that payment to béimgent on the
relinquishment for adoption.

North Dakota Surrogacy Law
North Dakota law prohibits surrogacy agreements.

Summary: North Dakota law holds surrogacy contracts to due and
unenforceable.

Detail: According to existing state law, any surrogatesagrent is void. The
surrogate mother is deemed the legal mother othilg born as a result of a
surrogacy, and her husband, if there is one, isidered the legal father.

Ohio Surrogacy Law
Onhio state law is unclear on surrogacy, but it appé& be permitted.

Summary: Ohio law does not address the validity of surrggagreements, but
their mention in other statutes indicates someeakegf legislative acceptance.
At least one court has acknowledged the paremjiatsiof non-biological
participants in a surrogacy arrangement.

Detail: Ohio laws regarding artificial insemination “dotrtal ... with
surrogate motherhood.” Ohio case law on surrogacyisettled. Ohio courts
have addressed surrogacy arrangements severa) batdbe state Supreme
Court has never definitively ruled whether surregaarenting contracts are
enforceable. One 2001 case involved a man whoezhteto an oral agreement
with his sister to carry a child for him and hisngasex partner. The sister was
Inseminated by an anonymous donor, but during tbgrmancy began to have
doubts about the arrangement. The court deterntivegdhe surrogate was the
legal mother of the child for the following reasotiee child’s lack of biological
connection to the male couple, the lack of a wrisigreement and lack of
certification of the verbal agreement by a famtyeacy or court, and the fact
that biological parents may be denied custody onthhe case of abandonment,
valid contractual relinquishment of custody, oatahability to provide care or
support. The court ruled explicitly that even determination is made that a
biological parent has forfeited his or her rightsrat his or her custody would
be detrimental to the child, the burden is stilltbe party seeking parental rights
to prove, by a preponderance of the evidence gifaaiting custody to the
biological parent would still be unsuitable. Theiddound it possible “for a
parent to contractually relinquish their rightsctestody and still reacquire
custody based on the non-parent's inability to sparental unsuitability."
Nowhere in the decision did the court discuss thaptve parents' sexual




orientation as an issue in the decision. In fé&,judge's opinion outlines how
the brother's partner might have gone about adpiie child had the surrogacy
arrangement been legitimate. Thus, it seems trenpal for same-sex couples
in Ohio to use surrogacy arrangements exists, gealvihe contracts are entered
into legally. Contributing some of the genetic metlevould also probably
strengthen a case brought for custody for the dedrparents. In another case,
the Ohio Court of Appeals held in 1999 that gentetsting of a child conceived
through a traditional surrogacy arrangement (incwlthe surrogate mother is
the biological contributor of the egg) was requiteddentify the child’s father.
Two couples had created a written agreement undethwthe wife of one
couple was to be inseminated by the husband adttiex couple and relinquish
custody of the child to the biological father ansl\Wwife after the birth. The
surrogate mother reneged on the agreement, ankadv®.R.C. Ann. 3111.37,
a statute establishing that a child born from iaréif insemination to a married
woman is the natural child of her husband. Thetdoeid that the statute
contemplated a procedure performed by a physidifining an anonymous
sperm donor and did not apply in this case. Needtls, the court found genetic
testing to determine paternity was in the bestrastieof the child in this case and
referred the determination of parentage (after sesting) back to the lower
court. In 1994, a lower court held that the intehgdarents in a gestational
surrogacy agreement (in which the surrogate mashaot the biological
contributor of the egg) were the natural and Iggaents of the resulting child.
However, the court noted that “as a matter of mupdilicy, the state will not
enforce or encourage private agreements or costr@acfive up parental rights.”
Because the decision came from a trial court,ahguage is not binding on
other courts and may relate only to compensategeagents. After a
complicated custody battle, in 1992 the Court opéals eventually denied
custody to the intended mother in a traditionat@ysicy agreement because she
had no biological tie to the child, nor any recaghie legal tie because the
surrogacy contract was an oral agreement and tnersferceable. The court did
not discuss how it would have ruled on a writtentcact, but concluded that the
legality of surrogacy agreements in Ohio is "uriedtind open to considerable
scrutiny."

But on Dec. 20, 2007, the Ohio Supreme Court Hedtithe surrogacy contract
at issue (involving a surrogate who was not geabyicelated to the child she
carried to birth) was not against public policyF.J. D.B., 2007 WL 4531973
(Ohio Dec. 20, 2007). It is important to note ttireg court was careful to limit
its analysis to the issue at hand and specifictiiied that this did not resolve
the issue of surrogacy contracts involving womelo wiere genetically related
to the child.

In this case the biological father contracted waithestational surrogate to carry
eggs implanted from a nonparty donor. The suregahtract stated that the
surrogate would be paid $20,000 for her servieagjire her to relinquish her



parental rights and permitted the bio father toidvebild support payments from
the surrogate if she was awarded custody.

The court noted that no statute directly controtielissue and all of the statutes
referred to by the surrogate (trying to invalidtte contract to avoid claim of
breach of contract & damages) related to inducemiepayment for adoption.
The court noted that adoption is not the same tasgestational surrogacy and
dismissed these statutes are off-point.

Oklahoma Surrogacy Law

There is no provision on surrogacy in Oklahomaestatv, but it appears to
permitted.

Summary: Oklahoma has no laws directly addressing surrqdaayan attorney
general opinion indicated that surrogacy agreenramtsfoul of state law
against “trafficking in children.” However, a sugate parenting agreement that
only provides compensation for medical and otherdaxpenses may be
permitted.

Detail: The state Attorney General concluded that sureogatenting contracts
that provide compensation to affect the adoptioa ofild violates state law
prohibiting trafficking in children, which includeke “acceptance, offer or
payment of compensation in connection with thedf@amof legal or physical
custody or adoption of a minor child.” State adoptiaw permits the payment
of reasonable medical expenses for the birth ma@thdminor to be adopted,
and it is possible that such reimbursement woulddaeptable in the surrogacy
context without violating the child trafficking law

Oregon Surrogacy Law
Oregon law permits surrogacy agreements.

Summary: Oregon law appears to allow only uncompensatamgacy
arrangements.

Detail: The statute prohibiting “buying or selling a persbas an explicit
exemption for “fees for services in an adoptionspiant to a surrogacy
agreement.” This appears to codify the conclusicen 1989 opinion issued by
the attorney general, which indicated that theestady invalidate any agreement
in which money is exchanged for the right to adophild, particularly when the
birth mother contests it. The case law confirms ifha surrogate mother is
compensated for her consent to adoption underragagy contract, the contract
Is unenforceable. However, it appears that a saopgrrangement in which the
compensated surrogate mother would have carriedahy with or without pay
would be upheld. In one case in 1994, the Oregamt@d Appeals upheld an
uncontested surrogacy arrangement, refusing tdidata the agreement even




though payment to the surrogate mother exceedepgrbgnancy-related
expenses. The Court emphasized that the factsaiedi¢he surrogate would
have entered into the agreement even without cosgpem and that she was not
seeking to withdraw her consent for the adoptiothefchild. However, this

case was decided before the statutory provisicudsed above was passed by
the legislature.

Pennsylvania Surrogacy Law
Pennsylvania state law is unclear on surrogacy.

Summary: The case law regarding surrogacy is ambiguougims&ylvania. It
appears that a compensated surrogacy agreemert b@bleld unenforceable.
However, an arrangement established through alyegalognized agency
appears to be legal. The validity of informal agaments is less certain.

Detail: One case in 1997 did not involve a surrogacy eattbut rather a
paternity dispute (apparently between a currenbdwd and an extramarital
male sexual partner) and the allocation of parentpport duties. The court
observed that the husband attempted to make awtbahe other man to obtain
property in exchange for continued support of thiélcIn condemning this
action as “odious and demeaning to the natureitdf chre and responsibility,”
the court referenced a New Jersey chs&e Baby M which held compensated
surrogacy contracts invalid under that state’s laviie court concluded, “[w]e
do not tolerate purchasing children for adoptiod #re bargaining over
parenting rights and duties ... in exchange for foi@nconsideration is
reprehensible. Any agreement reached thereby waaud been unenforceable.
Another 1997 caséjuddleston v. Infertility Center of Amerigavolved a
negligence action brought against a fertility diand did not directly relate to
the validity of surrogacy arrangements. Howevenpliait in the decision was
that state law permitted surrogacy arrangementgitr this particular agency.

To assist couples and individuals build familie®tigh gestational surrogacy,
the Pennsylvania Department of Health has impleeaktite Assisted
Conception Birth Registration. Managed by the Depant of Health'’s Vital
Records Office, the registry allows for the intethigh@arent(s) to be listed on the
birth certificate, thus circumventing the needddoption after the child is born.
This procedure requires the submission of a “Supetgal Report of Assisted
Conception” form (obtained from the Vital Recordfi€2), and a court order
directing that the birth record to reflect the néshef the intended parent(s). To
obtain a court order, the intended parent(s) musing a detailed request to a
court in the county where the birth will occur.

However, this procedure only applies to gestatisnalogacy and does not
apply if the egg donor is also the surrogate cafrie. where traditional



surrogacy is involved.). Also, the procedure reggithat the child be born in
Pennsylvania, and that either the intended pajemtthe surrogate carrier be
Pennsylvania residents.

It is important to recognize that the Assisted &mtion Birth Registration is
not authorized by state law and is not binding enrRBylvania courts. Individual
judges have complete discretion when deciding wérethnot to issue a pre-
birth order or enforce an agreement between tlead®d parent(s) and
surrogate carrier.

Rhode Island Surrogacy Law
There is no provision on surrogacy in Rhode Islstage law, but it appears to
be permitted.

Summary: Rhode Island has no laws regarding surrogacy tiiirdat there
appears to be some legislative approval for at Base forms of surrogacy.
Detail: The state law prohibition on cloning has an expégception for the
assisted reproductive technologies used in gestdtsurrogacy (in which the
surrogate mother is not the biological contributbthe egg).

South Carolina Surrogacy Law
South Carolina state law is unclear on surrogacy.

Summary: There are no existing provisions in South Cardiavaregarding
surrogacy. The limited case law indicates an aecegt of surrogacy contracts,
although it only addresses those involving marriederosexual couples.
Detail: One 2003 case before a federal district courhdicdeal directly with
the validity of a surrogacy agreement, but ratherstatus of the child of that
agreement with regard to an insurance policy. Tusband of the surrogate
sought coverage for the child of the surrogacy uhgeinsurance policy’s
coverage of a “natural child.” The court gave giterence to the terms of the
surrogacy contract and the stipulations by theigmtherein regarding the legal
status of the adults and child involved. (The céomnd that the child of the
surrogacy was not the “natural child” of the suat®js husband, based largely
on statements to that effect in the surrogacy estirWhile the court’s holding
does not go to the legitimacy of surrogacy arrargggmin South Carolina
directly, the court clearly assumed that such sangement was not contrary to
state law when it showed such deference to itsterm




South Dakota Surrogacy Law
There is no provision on surrogacy in South Dalstéde law.

Summary: There are no provisions in South Dakota law ooregal or published
cases dealing with the issue of surrogacy

Tennessee Surrogacy Law
Tennessee law permits surrogacy agreements foradawuples only.

Summary: Tennessee law appears to give surrogacy conteggelbconsequence,
but claims neither to approve nor forbid them. Hoere state law defines a
“surrogate birth” to occur only when the surrogatgestating a fetus for a
married couple.

Detail: State law defines “surrogate birth” as either @aregement by which a
surrogate agrees to carry the embryo of two mapesple or by which she
agrees to carry a child to be parented by a macoegle. The law also indicates
that if such an agreement is in place, there iseea for a formal adoption
proceeding. The state court system also seemssd#idfo granting force to
reproductive agreements. In one 1992 case, theeBsea Supreme Court held
that “in disputes as to embryos, any prior agreémeiild be honored.” This
decision did not specifically address surrogacy,the Court’s willingness to
adjudicate a case involving embryos intended forogiacy suggests a judiciary
approval of such contracts in Tennessee.

Texas Surrogacy Law
Texas law permits surrogacy agreements for macaegbles only.

Summary: Texas law explicitly allows but heavily regulaggrogacy
agreements, and it appears to exclude same-selesoup

Detail: Among other constraints, existing state law respiintended parents to
be married to each other. A court must validatereogacy contract for parental
rights to attach to the intended parents upon bifrthe child; a contract not
validated by the court is unenforceable.

Utah Surrogacy Law
Utah permits Gestational Surrogacy for married éesip

Summary: Utah permits Gestational Surrogacy for marriedobes!

Detail: Governor Jon Huntsman has signed into law a sacyotaw that
permits court-approved contracts and sets out groes for obtaining birth
certificates for children born to gestational cansi The law is limited in its
application to married infertile couples and cagi@ho are not using their own




eggs. Prior to this, Utah law prohibited any forhsorrogacy and any
traditional surrogate or gestational carrier, redtgss of whether she was a
genetic parent, was required to go on the chitdtgl birth certificate. Despite
some opposition in the House of Representativedathi passed and goes into
effect July 1, 2005. Utah Uniform Parentage Acf)2@General Session, Utah
Code Annotated 78-45g-801.

Vermont Surrogacy Law

There is no provision on surrogacy in Vermont skate but it appears to be
permitted.

Summary: Surrogacy agreements are likely available to Gliiividuals and
couples in Vermont, but this is not entirely clear.

Detail: There is no case law dealing directly with surmygdut at least one
case has indicated an acceptance of such agreemé&fgsmont. In the
groundbreaking 1999 case that led to the creafiaivib unions in Vermont, the
state itself argued that restricting marriage feedent-sex couples would serve
the important goal of minimizing complications ursogacy agreements,
suggesting a basic acceptance of such agreemémt<durt’s holding granting
the state-level benefits and responsibilities ofrrage to same-sex couples
likely includes that acceptance of surrogacy.

Virginia Surrogacy Law
Virginia law permits surrogacy agreements for naricouples only.

Summary: Virginia law explicitly approves of uncompensasearogacy, but it
appears to exclude same-sex couples from participat these arrangements.
Detail: Virginia statutes impose numerous restrictionsumogacy contracts,
including limiting formation of such agreementsatsurrogate and "intended
parents" defined as "a man and a woman, marriedadb other."

Washington Surrogacy Law
Washington law permits surrogacy agreements.

Summary: Washington allows uncompensated surrogacy arra@gesnbut
deems illegal and unenforceable any agreementiimgplny payment to the
surrogate mother other than medical and legal esqeen

Detail: State law specifies that compensated surrogaaygements are void
and unenforceable as against public policy, apadirsshable as a gross
misdemeanor. A custody dispute between the sugagather and the intended
parents is resolved according to a multi-prongddrzang test codified in
Washington law, largely based upon the child’streteship with each parent. A




parent-child relationship can be established bgl@\surrogate parentage
contract or an affidavit and physician’s certifeatherein an egg donor or
gestational surrogate sets forth her intent tdhbddgal parent of the child. A
1989 opinion from the attorney general confirmad #ssessment of state law,
and also indicated that a surrogate parenting aggeeis not enforceable if the
surrogate withdraws her consent to relinquish héd defore court approval of
the consent.

West Virginia Surrogacy Law
There is no provision on surrogacy in West Virgistate law, but it appears to
be permitted.

Summary: West Virginia has no laws directly addressingléuality of
surrogacy contracts.

Detail: State law prohibiting the purchase or sale ofill @pecifically
mentions that “fees and expenses included in argeagent in which a woman
agrees to become a surrogate mother” are not prethiby the statute,
suggesting that surrogacy arrangements may beoesaiole.

Wisconsin Surrogacy Law
Wisconsin state law is unclear on surrogacy.

Summary: Wisconsin law does not directly address the |lggah surrogacy
contracts.

Detail: In the statute pertaining to the collection o&lgtatistics, the law states
that the surrogate mother’s name is to be add#uetbirth certificate until “a
court determines parental rights,” at which timseav birth certificate with
names of the intended parents may be issued, dstadkute does not lay out the
factors a court should consider in making that sleni

Wyoming Surrogacy Law
There is no provision on surrogacy in Wyoming statre

Summary: There are no provisions in Wyoming law or reporegublished
cases dealing with the issue of surrogacy.
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